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30 April 1845.— 8 Vict. 




(Ireland.) 




A 



bill, 

INTITULED, 

AN ACT to authorize, in certain Cases, the Service of Process 
issuing out of Her Majesty’s Courts of Common Law in 
Ireland on Persons resident out of the Jurisdiction of the 
said Courts. 



the means of recovering Judgment against any 
V person resident out of the Jurisdiction of Her Majesty’s 
Superior Courts of Common Law in Ireland are tedious, expensive, 
and in most cases impossible; and it is expedient to simplify and 
5 improve the same; Bflfc It therefore Q&nactetl, by The QUEEN’s 
most Excellent Majesty, by and with the Advice and Consent of 
the Lords Spiritual and Temporal, and Commons, in this present Par- 
liament assembled, and by the Authority of the same, THAT where 
any person against whom any right of action shall exist shall be 
io resident out of the jurisdiction of the said Courts, whether within 
the Dominions of Her Majesty, Her heirs and successors, or other- 
wise, in case it shall be made to appear by affidavit to the satisfaction 
of the Court out of which any process against such person is pro- 
posed to be issued, or to any Judge of the said Court, that the cause 
15 of action in respect of which the said process is about to issue hath 
arisen within Ireland, and that such person was domiciled in Ireland 
when such cause of action arose, and that such person is a subject of 
the United Kingdom of Great Britain and Ireland, and has been for 
Six calendar Months at the least next before the making of such 
20 affidavit resident out of the jurisdiction of the said Court, and also 
in what place or country such person is resident or may probably be 
found, then and in any such case it shall be lawful for the said Court 
or Judge (if the said Cpurt or Judge shall think fit so to do) to order 
26s ' A and 
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Court, &c. to 
order within 
what period 
Defendant 
shall appear 
and plead, &c. 



Form of Pro- 
cess and Me- 
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Duration of 
Writ. 



and allow that service of the said process may be effected upon such 
person at such place or within such limits as to the said Court or 
Judge shall seem fit, notwithstanding that such place or such limits 
may be out of the jurisdiction of the said Court. 

And be it Enacted, That the said Court or Judge shall, in and 5 
by any order to be made as hereinbefore directed, specify and direct 
for what period the said process shall remain and be in force and 
within what period from the time of the service of the said process 
upon the Defendant, the Defendant shall he bound to appear to the 
said process ; and in the event of the Defendant not appearing to the 10 
said process, and of the Plaintiff appearing for the Defendant, in 
manner hereinafter mentioned, within what time from ihe filing by 
the Plaintiff of the declaration in the said action, as hereinafter 
also mentioned, the Defendant shall be bound to plead to the said 
action. ^ 

And be it Enacted, That the process in the said action, whether 
the action be brought by or against any person entitled to the pri- 
vilege of Peerage or Parliament, or of the Court wherein such action 
shall be brought, or of any other Court, or to any other privilege, 
or by or against any other person, shall be according to the Form 20 
contained in the Schedule to this Act annexed, marked (No. 1.), and 
shall be called a "Writ of Summons, and shall contain and have 
endorsed upon it the memorandum in said Schedule specified; and in 
every such Writ and copy thereof the place of residence or the sup- 
posed place of residence of the party Defendant, and the place of his 25 
former residence in Ireland, if formerly resident in Ireland, shall be 
stated ; and such Writ shall be issued and signed by the proper 
officer of the said Court ; and every such Writ shall be served in such 
manner as is now necessary for service of Writ of Capias ad respon- 
dendum in Ireland, or in such other mode as said Court may by their 30 
order direct. 

And be it Enacted, That in the body of the said process shall 
be inserted such time as to the said Court or Judge shall seem fit for 
the appearance of the Defendant, and in the memorandum endorsed 
on the said process shall be inserted such time as to the said Court or 35 
Judge shall seem fit ; and such process shall remain in force for such 
time only as the said Court, or Judge shall in manner hereinbefore 
mentioned direct, any law or practice to the contrary thereof in any- 
wise notwithstanding : Provided also, That if any Defendant named 
in such process shall not have been served therewith, it shall and may 4 ° 
be lawful for the said Court or Judge, upon application ex parte by 
or on behalf of the Plaintiff or Plaintiffs in such action, to order (if 
the said Court or Judge shall think fit so to do) that such process be 

continued 
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continued by Alias and Pluries, as the case may require : Provided 
further, That no such process shall be continued by Alias or Pluries, 
except by such leave as aforesaid. 



Provided always, and be it Enacted, That where any person or per- 
5 sons, being resident out of the Jurisdiction of the said Courts, shall be 
sued under the provisions of this Act jointly with any other person or 
persons who shall be resident within such jurisdiction, it shall and 
may be lawful for the Plaintiff or Plaintiffs in such action to sue out 
against the person or persons being so resident within the Jurisdiction 
to of the said Courts a Writ of Capias ad respondendum in the form now 
in use, which last-mentioned writ shall be tested on the same day as 
any Writ of Summons to be issued under the provisions of this Act, 
as hereinbefore mentioned, and shall contain the name or names of 
such person or persons only as shall be resident within the Jurisdiction 
15 of the said Courts : Provided always, That in every such case there 
shall be subscribed to any such last-mentioned Writ of Capias ad 
respondendum, and also to any Writ of Summons issued under the 
provisions of this Act against any Defendant resident out of the Juris- 
diction of the said Courts, a memorandum in the form contained in 
20 the Schedule to this Act annexed, marked (No. 2.) : Provided also, 
That all subsequent proceedings against the parties so resident within 
the jurisdiction of the said Courts shall be the same to all intents and 
purposes as if the person so residing out of the said jurisdiction were 
resident within the same : Provided also, That it shall and may be 
25 lawful for the Court out of which the said Writ shall issue, or for any 
Judge thereof, upon the application of the Plaintiff or Plaintiffs in such 
action, to enlarge the time within which the Plaintiff or Plaintiffs shall 
be by law bound to declare or take any other step or proceeding in the 
said action against the said Defendant or Defendants resident within 
30 the jurisdiction of the said Court, if the said Court or Judge shall 
think the same reasonable by reason of one or more of the Defendants 
in such action being resident out of the said jurisdiction. 



Proviso for 
cases in which 
a Co-defend- 
ant shall be 
resident 
within the 
Jurisdiction. 



And be it Enacted, That where service of any process shall be Plaintiff, on 
effected under the powers contained in this Act, the Plaintiff or Plain- Svi 

35 tiffs in such action shall, at the time of the service of the said process. of 
1 11-., r Judges Order 

leave or cause to be lelt with the Defendant in person, or as the and Notice of 

said Court may direct, as aforesaid, so resident out of the said juris- 
diction, as aforesaid, a true and correct copy of the said order of 
the said Court or Judge for tlie issuing of the said original process so 
40 to be made as hereinbefore mentioned, and also if such process shall 
be an Alias or Pluries Writ, a true and correct copy of the order of 
the Court or Judge authorizing the issuing of the said Alias or Pluries 
Writ, and also a notice in writing, signed by the Plaintiff or Plaintiffs 
2 g 3 - in 
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in such action, or by any one or more of them, or by his or their 
Attorney in the said action, which said notice shall set forth the cause 
of action in respect of which the said Plaintiff or Plaintiffs is or are 
proceeding, and a full and correct particular of the demand of the 
Plaintiff or Plaintiffs in the said action in respect of which the said 5 
Plaintiff or Plaintiffs is or are proceeding, and shall notify to the De- 
fendant that in the event of the Defendant failing or neglecting to 
appear within the time so to be specified in the said order as aforesaid 
the Plaintiff or Plaintiffs in such action will apply to the said Court or 
some Judge thereof for leave to enter an appearance for the Defendant, ]0 
according to the provisions of this Act, and to file a declaration against 
him in respect of the said cause of action specified in the said notice 
and that in the event of the Defendant failing or neglecting to plead 
to the said declaration within the time so to be specified in the said 
order as aforesaid, the Plaintiff or Plaintiffs will apply to the said 15 
Court, or some Judge thereof, for leave to sign judgment against the 
said Defendant in such action by default, and which notice shall also 
notify to the said Defendant that in case such judgment shall be signed, 
the same will be executed against the lands, goods and property of the 
said Defendant ; and upon such service of such process, order or 20 
orders (as the case may be), and notice, as hereinbefore mentioned, the 
service of the said process shall (subject to the provisions hereinafter 
contained) be as valid and effectual to all intents and purposes as if 
the same had been effected within the jurisdiction of the said Courts. 

And be it Enacted, That if any Defendant who shall be resident out 25 
of the said jurisdiction as aforesaid, and shall have been served with 
a process in manner hereinbefore mentioned, shall not, within the time 
specified in any such order as aforesaid, appear to the said action, it 
shall and may be lawful for the Plaintiff or Plaintiffs in such action to 
apply ex parte to the Court out of which the process in the said action 30 
shall have issued, or to any Judge of such Court, for an order to 
authorize the said Plaintiff or Plaintiffs to enter an appearance for such 
Defendant to such action ; and if it shall appear to the satisfaction of 
the said Court, or Judge, by affidavit, that the provisions hereinbefore 
contained have been duly complied with, then it shall and may be law- 35 
ful for the said Court or J udge, if such Court or Judge shall think fit 
so to do, to order that the Plaintiff or Plaintiffs in the said action be at 
liberty, either forthwith or at the expiration of such further time as may 
be named by the said Court or Judge, to enter an appearance to the 
said action for such Defendant ; and thereupon it shall and may be 40 
lawful for the said Plaintiff or Plaintiffs to enter an appearance for such 
Defendant to the said action, pursuant to such last-mentioned order, 
and such appearance shall be as valid and effectual to all purposes 
whatsoever as it the same had been entered by the Defendant. 

And 
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And be it Enacted, That the mode of appearance to any process Form if Ap- 
served under the provisions of this Act on a person resident out of the pOS “ ne,K 
said jurisdiction shall be the same as if the said process had been 
served within the jurisdiction of the said Court (except as herein 
5 otherwise provided) : Provided always, That whenever the Plaintiff or 

Plaintiffs in any action shall appear for the Defendant, pursuant to the , 

provisions of this Act, the memorandum of such appearance shall be 
in the form contained in the Schedule to this Act annexed, marked 
(No. 3.) 

10 And be it Enacted, That any affidavit of service to be hereafter Affidavit, 
made in pursuance of the provisions of this Act shall and may be 
made only by a subject of our Lady The Queen, or by a Notary Public, &c ’ 

and shall and may be made before anv person before whom affidavits fend£Ln t is rc- 

it, * sident. 

service may now by law be made, or before any Governor, 

15 Lieutenant-governor, Ambassador, Envoy, Minister, Secretary of 
Embassy or Legation, Consul Genera], or Consul appointed by Her 
Majesty, Her heirs and successors, or his or their respective deputy 
or deputies, who may be resident within or nearest to the country, 
place or limits at or within which any such process may be served as 
20 aforesaid ; and every such Governor, Lieutenant-governor, Ambassa- 
dor, Envoy, Minister, Secretary of Embassy or Legation, Consul 
General or Consul, or his or their respective deputy or deputies, is and 
are hereby authorized and required to administer the oath to any 
person or persons desirous of making such affidavit, and to subscribe 
25 and take such affidavit accordingly. 

Provided always, and be it Enacted, That every such oath and 
affidavit so to be made as aforesaid shall be as valid and effectual to 
all intents and purposes as if the same had been respectively adminis- 
tered and made before any of Her Majesty’s Justices, or before any 
30 other legal and competent authority whatsoever ; and every person who 
shall wilfully make or take a false oath or affidavit under the provi- 
sions of this Act, being thereof duly convicted, shall be deemed guilty 
of wilful and corrupt Perjury, and shall he liable to such pains and 
penalties as persons convicted of wilful and corrupt Perjury are or may 
33 be subject and liable to. 

And be it Enacted, That it shall and may be lawful for any Plaintiff Plaintiff, after 
or Plaintiffs who shall have entered an appearance to such action for SSS&fto 
any Defendant so resident out of the said jurisdiction as aforesaid, tofiie^Decla- 
forthwith to file a declaration in such action, in like manner as a decla- ration \ a ? d 

7 proceed in 

40 ration may now be filed in cases where the Plaintiff appears for the Action. 
Defendant according to any Statute or practice now in force ; and if 
any Defendant who shall be so resident out of the said jurisdiction as 
aforesaid, and shall have been served with process in manner herein- 

263* B before 



10. 

Party taking 
false Oath to 
be guilty of 
Perjury. 



Printed image digitised by the University of Southampton Library Digitisation Unit 




( 6 ) 



Proviso that 
Court or 
J udge may 
give further 
time to plead. 



12 . 

Defendant to 
appear and 
plead by At- 
torney, or if 
in person to 
state where 
Pleadings and 
Notiees may 
be served 
upon him. 



If Defendant 
appear or 
plead, future 
Proceedings 
to be as if 



before mentioned, shall not within the time specified by any such order 
and notice as aforesaid plead to the said action, then and in such case 
it shall and may be lawful for the Plaintiff or Plaintiffs in such action 
to apply ex parte to the Court in which such action shall be brought 
or to any Judge thereof, for an order authorizing the said Plaintiff or 5 
Plaintiffs to sign judgment therein as for want; of a plea ; and upon 
such application it shall be lawful for such Court or Judge (if such 
Court or Judge shall think fit so to do), upon being satisfied by an 
affidavit that a. declaration in the said action has been duly filed 
according to the provisions hereinbefore contained, and that the said to 
Defendant has not pleaded thereto, to order that the said Plaintiff or 
Plaintiffs be at liberty, either forthwith or at the expiration of such fur- 
ther time as may be fixed by such Court or Judge, to sign judgment 
in the said action ; and upon such order being made, the said Plaintiff 
or Plaintiffs shall be at liberty, pursuant to the terms of such order 15 
to sign judgment in such action as for want of a plea ; and thereupon 
it shall and may be lawful for the Plaintiff or Plaintiffs in such action to 
proceed to final judgment and execution in the said action, without giving 
any further notice to such Defendant, any Statute or usage to the 
contrary thereof in anywise notwithstanding : Provided always, That 20 
it shall and may be lawful for the Court in which any such action shall 
be brought, or for any Judge thereof, upon the application of the De- 
fendant in any such action, to enlarge the time for pleading to the 
same, in like manner and upon such terms as are now usual in any 
action brought in any of the said Superior Courts : Provided also, 25 
That in case such Defendant shall not within such enlarged time as 
aforesaid plead to the said action, then the Plaintiff or Plaintiffs in 
such action shall and may proceed according to the provisions of this 
Act, as if the time for pleading had not been enlarged. 

And be it Enacted, That any Defendant who shall be resident out 3 ® 
of the said jurisdiction, and shall have been served with process under 
the provisions of this Act, and shall be desirous of appearing or 
pleading to the said action, shall appear and plead thereto by attorney, 
or if he shall appear or plead thereto in person, such Defendant shall, 
in his appearance or at the foot of his plea, state in writing some house 35 
or place within the jurisdiction of the said Courts, at which pleadings, 
notices and other proceedings in the said action shall thereafter be 
served and delivered, and in such case service and delivery thereof at 
such house or place shall be valid and effectual to all intents and 
purposes whatsoever : Provided always, That any appearance or plea 4° 
which shall not be in compliance with the provisions hereinbefore 
contained shall be null and void to all intents and purposes whatso- 
ever : Provided also, That if any such Defendant shall in manner 
hereinbefore directed duly appear to the said process, or after an 
appearance has been entered for him according to the provisions of 

this 
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this Act plead to the said action, then and in either of the said cases Def ad . 

h i 7 S ' m tbB sai< ^ act ’ on against such Defendant 
shall he conducted and carried on in the same manner as if the said 
Defendant were resident within the jurisdiction of the said Courts. 



P rOV,ded “d it Enacted, That in all cases in which a 

Defendant who is resident out of the jurisdiction of the said Courts, 
who has been duly served under the provisions of this Act, shall not 
have appeared to the said action, and j udgment shall have been signed 
against such Defendant by default, it shall and may be lawful for such 
,0 Defendant to apply to the said Court in which such action shall be 
irought, or to any Judge thereof, at any time within One Year from 

le s h!nY Slg T S fiDal judgment; and if U P°» ™ch application 
T , ™ t0 aPPSar *° thC satisfaction of such Court or 

Judge, by affidavit, that such Defendant had a good defence to the 

>5 said action on the merits, then it shall and may be lawful for 
the said Court or Judge, if such Court or Judge shall think fit so 
to do, to order that, so far as regards such Defendant, but not 
urther or otherwise, the said judgment, and also any execution which 
may have issued thereon, shall be set aside, and any lands, goods or 
20 property which may have been seized thereunder restored to the said 
Defendant, and that the said Defendant be at liberty to defend the 
sa,d action upon such terms as to the said Court or Judge shall seem 
proper. 



*3- 

Where De- 
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Provided always, That nothing in this Act contained shall extend or Act notto 
25 be deemed or construed to extend to repeal or in anywise interfere S f f 13&4 
with the provisions of an Act made and passed in the third and fourth s ' a ‘’° 
year of the reign of Her present Majesty, intituled, “ An Act for 
abolishing Arrest on Mesne Process in Civil Actions, except in certain 
Cases ; for extending the Remedies of Creditors against the Property 
30 of Debtors ; and for the further Amendment of the Law and the 
better Advancement of Justice in Ireland.” 



And be it Enacted, That in the construction of this Act the several 
words and expressions hereinafter mentioned shall (except where the 
nature of the provision or the context of the Act shall exclude such 
35 interpretation) be respectively interpreted as follows; (that is to say), 
the words “ Defendant ” and “ Person ” shall respectively extend fo 
all persons, whether having privilege of Peerage or of Parliament, or 
privilege from arrest or otherwise, and also to one or more of several 
persons against whom a joint right of action may exist; and every 
do word importing the singular number only shall extend and be applied 
to several persons or things as well as to one person or thing; and 
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every word importing the masculine gender only shall extend and be 
applied to a female as well as a male. 

Commence- And be it Enacted, That this Act shall commence and take effect 
ment of Act. ^ 0 j September now next ensuing. 

17. 

Act may be And be it Enacted, That this Act may be amended, altered or re- 
IrasSn . 4 pealed during this present Session of Parliament. 



SCHEDULE 
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SCHEDULE to which this ACT refers. 



No. I. 



Yictoria, &c. 

To C. D. of, &c. [and formerly of in the County of .] 

We command you (as before [or, after] we have commanded you). That within 

after the service of this Writ on you, inclusive of the day of such service, you do 
cause an Appearance to be entered for you in our Court of j n an 

Action on Promises [or, as the case may ie], at the suit of A. B. ; and take notice, that 
in default of your so doing, the said A.B. may cause an Appearance to be entered for you, 
and proceed therein to judgment and execution. Witness, &c. 



Memorandum to be endorsed on the Writ. 

This Writ is to be served within from the date thereof, inclu ding 

the day of such date, and not afterwards. 



No. 2. 

Memorandum to be subscribed to a Writ of Summons where a Defendant 
is sued under the Provisions of this Act jointly with. Defendants residing 
within the Jurisdiction. 

N.B. You are sued in this Action jointly with A.B., of 
[here insert the Place of Residence or supposed Residence of the Co-defendant , or wherein 
the Co-defendant shall he or shall be supposed to be.] 



No. 3. 

FORM of entering an Appearance for the Defendant by the Plaintiff. 



A.B., Plaintiff, against C. D., Defendant, 
or, 

against C. D. and another, 
Defendants, 
or, 

against C. D. and others, 
Defendants. 

Entered the day of 



E.F., Attorney for the Plaintiff, appears for 
the Defendant C.D., according to the 
Form of the Statute, by virtue of an 
Order of Mr. Justice [or, 

as the case may be], bearing date the 
day of 184 

[Insert date of Order authorizing Plaintiff 
to appear for Defendant.] 

184 
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